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Course Overview

A) What is Estate Planning?

B) What Type of Planning Works For YOU?

C) How to Maintain Your Plan? 

D) 2026 Tax Rates

E) Things to Avoid



What Is Estate Planning?

Definition of Estate Planning 

I want to: 

•  control my property while I am alive,

•  take care of myself and my loved ones, if I become disabled,

•  when I die, give what I have, to whom I want, when and how I want, 
and

•  save as much in taxes and fees as possible.



How can you accomplish this?

1. No Planning 

2. Will-based Planning

3. Trust-based Planning



No Planning – How can this work?

If clients are married…

1.) All assets must be owned jointly with the word “OR” separating the 
two names. 
 *This includes automobiles.*
South Carolina passed a “TOD” Transfer on death statute for boats and 
automobiles last July (2025). These forms can be found online.

2.) Home deed should list both spouses as “joint tenants with rights of 
survivorship”.

3.) All beneficiary designations MUST be filled out and NONE should 
list the “Estate”. 
 *Blank beneficiary designations revert to “the Estate”.*



No Planning – How can this work?

If client is not married…

1.) All accounts should have a “TOD”/”POD” designation to your intended 
beneficiaries. 

*** If you list a co-owner on an account or real estate deed, they will get the 
money in the account or the underlying property ***

2.) Home deeds and car titles MUST list another person on them. 

*** These type of transfers can have negative tax AND asset 
protection consequences for you / your beneficiaries.***



No Planning – The Risks

- You will have no control over who administers your estate – if 
there is one.

- With no Will you have no way of naming your Personal Representative. 
Instead, the court gets to appoint this person. 

- No way to enforce any disinheriting.
- Any intentionally disinherited child can challenge your “no plan” and 

will most likely receive their “statutory” share.

- Any assets that DO pass through your estate will be dictated by South 
Carolina’s laws of “intestate succession”.



No Planning – The Risks

What is intestate succession?

If there is no will or when none of the people named in the 
Will survive the decedent, the state laws of South Carolina make a 
“best guess” as to your wishes. This “best guess” is intestate 
succession.



No Planning – The Risks

Intestate Succession – Example #1 (Married Couple, Two 
Children)

Husband dies…

Wife receives - ½

Children each receive – ¼ 

(***If children are minors, then Wife must report to the Probate Court as to how she is 
managing each child’s share annually.***)



No Planning – The Risks

Intestate Succession – Example #2 (Married Couple, Two 
Children, One Child Deceased)

Husband dies…

Wife receives - ½

Living child receives – ¼ 

Any grandchildren of deceased child share the remaining – ¼ 



No Planning – The Benefits

1.) “Easy” 

- This type of planning is easy for the decedent (because they 
never make a plan), but it is a nightmare for any beneficiaries 
unless everything is titled directly through beneficiary 
designations.

2.) Inexpensive

- This is “free” planning prior to the decedent's death, but may be 
extremely expensive for any beneficiaries to clean up. 



No Planning – DISCLAIMER

We strongly advise that any client create some type of 
estate plan.

Even if all accounts or assets list a beneficiary this will provide a 
guideline for the deposit of any delayed check or catch any missed 
items.



Will-Based Planning – How does this work?

With a Will-based plan a client will execute a Last Will & Testament that lists 
his/her Personal Representatives and beneficiaries. The Will lays out who is 
entitled to what and who will be appointed to make sure it happens. 

Most Will-based plans also include a Durable Power of Attorney, a 
Healthcare Power of Attorney and a Personal Property Memorandum.



Will-Based Planning – How does this work?

A Will is a “dead” document so it will only apply to your assets once you are 
dead.

For any periods of time that you are determined to be incapacitated your 
assets will be managed by the person(s) named in your Durable Power of 
Attorney. 

A Power of Attorney grants raw power. So, if your Agent’s idea of 
“investing” is the South Carolina lottery you may be in trouble!



Will-Based Planning – The Risks
- Your Will is only as good as the person you name to enforce it.

- A Will does not help control your assets or wishes in the event that you are physically or mentally incapacitated.

- Your Will controls who gets any items that are titled in your name when you are dead.

- Your Will does not control who takes care of you in the event you can not take care of yourself.

- Assets that pass to your beneficiaries through a Will pass to them outright. 
- This means that once your beneficiary receives his/her share those assets become exposed to any creditors of that 

beneficiary (divorcing spouses, law suits, etc.)

- No “remarriage protection”
- If you leave everything to your spouse, they can then decide who gets everything at their death. 

 



Incapacity Planning with a Will

- In the event you are physically or mentally incapacitated you 
will need a Durable Power of Attorney document that names an 
“Agent” who will be responsible for managing all of your assets 
and taking care of your well-being.

- This Agent is generally granted raw discretionary power to make 
any and all choices about your care. 

- In South Carolina there is a separate Agent that handles 
healthcare decisions and they are appointed by a state-specific 
Health Care Power of Attorney (this document includes a Living 
Will). 



Remarriage Protection???

With Will-based planning if one spouse leaves everything to the other then the 
survivor decides where it goes upon his/her death.

This opens the door for any of these scenarios:

1.) Children can be disinherited completely by surviving spouse.

2.) If surviving spouse remarries, “new” spouse can take everything and leave to 
his/her children.

3.) “Common Law Marriage” – NO LONGER RECOGNIZED IN SOUTH 
CAROLINA as of 2019



Will-Based Planning – The Risks

- Lastly, a Will generally guarantees that a Probate will occur.
- In South Carolina, Probate is a mandatory year long process.
- During Probate all of the assets that pass through your Estate become 

public record.
- Your beneficiaries will not have direct access to any of the assets in your 

Estate until after the Estate has been closed. The Personal 
Representative will control your assets during the Probate 
Administration period

- Probate fees are assessed on any assets that pass through the Probate 
estate. This includes out of state assets. The Gross Value of assets is 
assessed versus the Net Value.

- Probate “horror” stories (Notice to Creditors names surviving spouse, 
children and others contest the Will, etc.)  



Will-Based Planning – The Benefits

1.) Your wishes will be upheld.
- Any assets that pass through your Will should end up where you specify. “Should” 

because they are subject to creditor claims before they pass to beneficiaries.

2.) Simple to understand, explain and enforce.

3.) Depending on goals/concerns this can be the most cost-effective type of 
planning. 



Trust-Based Planning – How does this work?

With a Trust-based plan a single client or joint clients will decide to retitle 
their assets into the name of a Revocable Living Trust during their lives. 
They will be the Trustees of this trust and continue to retain control over all 
of these assets while they are both 1.) alive and 2.) competent. 

No matter which spouse dies first the survivor will have access to and control 
of all the assets, but a predetermined portion of them will be locked in as 
going to a specific group of beneficiaries (i.e. joint children).

Most Trust-based plans also include a “Pour-Over” Will, a Durable Power of 
Attorney, a Healthcare Power of Attorney and a Personal Property 
Memorandum.



Trust-Based Planning – How does this work?

A Revocable Living Trust is a “living” document. It can be drafted to speak to your 
wishes during life:

- Creating a Revocable Living Trust-based plan involves clients creating one (or 
more) trusts to hold their assets during the course of their lives.

- Clients will generally serve as their own “Trustees” during their lives and manage 
their assets according to their own wishes.

- In the event the Client is incapacitated they will lay out a list of successor Trustees 
who will come in and manage the assets of the trust pursuant to the Client’s stated 
wishes. 

- Many of our clients will include a “Stay at Home Provision” instructing their 
Trustee to provide for their care at home or a “Continued Gifting Plan” to instruct 
their Trustee to continue making gifts to younger beneficiaries.



1st Death in 20??

---------------------------------------------------------------------------------------------------------

John Jane

2nd Death in 20??

---------------------------------------------------------------------------------------------------------
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Allows for Trustmaker’s Care 

to be Provided at Home



Trust-Based Planning – The Risks

- Your Trust is only as good as the person you name to enforce it.
- You must make sure that the back-up Trustees have been educated about the trust 

and what your wishes are.

- Most Trusts never get fully “funded”.
- You must take some steps after the document has been signed to guarantee your 

assets are titled correctly.

- Assets that are not “funded” will pass to the Revocable Living Trust through a Pour-
Over Will. This is basically an estate planning reserve parachute. 

- Assets that pass through a Pour-Over Will are required to go through Probate.



Trust “Funding”???
A Revocable Living Trust is referred to as “fully funded” if all assets 
owned by the Trustmaker(s) have been retitled to the name of the 
Revocable Living Trust.

Below are the most often overlooked assets:

1.) AUTOMOBILES (99% of the time these are NOT funded)

 - Note these can have a TOD Beneficiary Designation 

2.) Life Insurance and 401k/IRA/Roth Beneficiary Designations

 - These should list a beneficiary (often times not the trust)

3.) 2nd Properties / Investment Properties

4.) Business Interests

 - Depending on business structure this be set up to be owned by 
or pass to the Trust



Trust “Funding”???

Most attorneys supply their clients with a set of funding 
instructions explaining the steps involved in funding various 
assets as well as a waiver for their clients to sign.

Ultimately, it is the client’s responsibility to coordinate the 
transfer of assets into his/her trust.







Trust-Based Planning – The Benefits
1.) Probate Avoidance

- If everything is titled correctly your family will avoid Probate and the successor Trustee 
can literally be writing checks while leaving the funeral.

2.) Remarriage Protection

- For couples, you decide together who your beneficiaries are. The surviving spouse will not 
be able to write them out in favor of any new spouse or children.

3.) Asset & Divorce Protection for Beneficiaries

- Anything you leave to your beneficiaries through the trust will be protected for life as long 
as they keep it in the name of the trust.

4.) Incapacity Provisions During Life

- The Trust directs what you want to have happen in the event you no longer have your 
capacity. The assets are to be used for your benefit for as long as you are alive and your 
Trustee is bound to enforce your wishes. 



Which Plan is Right For You?

The biggest factors in determining which plan is best for you are your 
specific goals and concerns. 

No two people have the same goals and concerns that is why it is important 
to figure out what your priorities are BEFORE sitting down to meet with an 
attorney. 

For example, if your only goal is to pass your assets to one beneficiary you 
could be fine with no planning at all. This assumes that you have no 
concerns relating to incapacity for yourself or asset protection for your 
beneficiary.



Which Plan is Right For You?

Another example would be second marriages. In my experience, 
most couples who are in their second (or later) marriage have 
specific goals that can only be met through the use of a Revocable 
Living Trust.

For example, specific assets staying on a particular side of the 
family and/or no ability for the surviving spouse to disinherit any 
children of the decedent spouse. 



Which Plan is Right For You?

Another example would be younger families with small children.

A married couple with two minor children who only have a home 
and a modest amount of money in their checking account may 
not need a Revocable Living Trust, but they will need a Will to 
name guardians for their minor children – so the “no plan” 
method would not be a fit for them. 



Which Plan is Right For You?

Concerns: Incapacity, Asset Protection for Beneficiaries, Probate 
Avoidance, Remarriage Protection, Less Work on Administration

Best Fit: Revocable Living Trust

Concerns: Simplicity, Lower Investment on Front End

Best Fit: Will

Concerns: None / “Let ____deal with it!”

Best Fit: No Plan



How to Maintain Your Plan?

No matter what type of estate plan you decide to use to 
accomplish your goals one of the most important things you must 
do is maintain the plan. 

Our firm offers free annual reviews for all existing clients. This 
ensure clients are kept out to date on changing laws and tax rates.

The next few slides will be examples of how to title your assets 
based on various estate planning situations. 



Home Deed Inside of Trust



Home Deed Outside of Trust

In order to avoid Probate the magic words for a home deed are 
“joint tenants with rights of survivorship”. 

For example: JOHN DOE and JANE DOE, as joint tenants 
with rights of survivorship

*** For passing property to a beneficiary, if you do so 
through a joint tenancy deed “gift” your beneficiary will 
have to pay capital gains based on your basis when and 
if they sell the property.***



Checking Account



Look Out For… 

Older trust documents that contain “sprinkle” trust provisions for 
beneficiaries.

For example:

Assets are held in trust for beneficiary then:
At age of 40 beneficiary receives 1/3,
At age of 45 beneficiary receives 1/3, and
At age of 50 beneficiary receives remainder. 

If a beneficiary is going through a divorce or getting sued at one of those 
ages they stand to lose that portion of their inheritance. 



Current Tax Rates - Estate Tax Exemption

Under current (2026) estate tax law each of us can pass $15 million per 
individual, up from $13.99 in 2025. That means an individual can leave $15 
million to heirs and pay no federal estate or gift tax. A married couple will be 
able to shield $30 million from federal estate and gift taxes. South Carolina 
mirrors the federal estate tax exemption rate of $15 million per person.

This amount is known as our unified credit exemption.

Even if you do not have an estate of this size consider filing for portability if 
something happens to one spouse with IRS Form 706.



Current Tax Rates – Annual Gift Exclusion 
Amount

$19,000 per person or $38,000 per couple to as many people as you want.

For example, if you had five (5) grandchildren you and your spouse could 
pass $190,000 to them ($38,000 per grandchild) every year – tax free.

*** This type of strategy would require consulting with an attorney as well as a CPA. ***



Current Tax Rates – Trust Tax Rate

For 2026 taxes (which you’ll file in 2027), the federal government taxes trust 
income at four levels. These tax brackets also apply to all income generated 
by estates. Below is a breakdown of these rates and brackets:

$0 to $3,300:   10%
$3,300 to $11,700:  24%
$11,700 to $16,000: 35%
$16,000+:    37%



Things to Look Out For

• Interested Witnesses (or Notaries) on your documents

• Power of Attorney older than five (5) years

• Dead people named as Agents, Personal Representatives, Trustees and/or 
Beneficiaries

• “Disinherited” children who still receive “$1.00” 
• They are not disinherited unless it specifically states this in the 

Will/Trust

• Leaving IRAs (or any other tax deferred accounts to pets, estate or dead 
people); also leaving IRAs/401Ks to Trust without conduit provisions

• Beneficiary designations or joint ownership that goes against your estate 
planning goals



Things to Look Out For

• 4% Homestead Tax exemption

• Any time a property is transferred from from one owner to another it is 
reassessed at a 6% property tax rate (this is the case if a new spouse or 
child is added to a deed or if a property is transferred to a trust)

• If you do not reapply for the 4% homestead tax rate (as well as any 
other applicable tax deductions) you will owe the higher rate

• In order to apply you will need the minimum of the following:
• SC Drivers License

• SC Tax Return for the previous year

• SC Voter’s Registration

• (if trust owned) a copy of your Revocable Living Trust showing that you are the 
beneficiary





Contact Information

• Bluffton Office – Currently scheduling in late March:

• (843) 595-2400

• Beaufort Office – Currently scheduling in late April:

• (843) 593-8083
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